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ARBITRATION THEORY AND PRACTICE: A
SURVEY OF AAA CONSTRUCTION
ARBITRATORS
Dean B. Thomson*

I. INTRODUCTION

Construction constitutes a significant segment of the nation's

economy,1 and most construction projects are performed according to
standard construction contracts published by the American Institute of
Architects ("AIA") known as AIA Forms.2 Because the construction

process usually involves a multitude of parties during a short period
of time on a small project site, it often generates a large number of
costly disputes.3 Pursuant to the AIA Forms, these disputes must be
resolved through binding arbitration4 according to the Construction

Industry Arbitration Rules of the American Arbitration Association
("AAA Rules").' The national office of the American Arbitration

* Mr. Thomson is a shareholder in the Minneapolis, Minnesota law firn of
Fabyanske, Svoboda, Westra, Davis & Hart, P.A., and a cum laude graduate of the University
of Minnesota Law School (1982). He drafted and conducted the survey which is the subject
of this article while serving as the chair of the Minnesota State Bar Association Construction
Law Section in 1993 ("the Section"). He would like to thank the Section and the American
Arbitration Association ("AAA") for their support of the survey, Greg Spalj for his suggestions regarding the survey and Dick Thomson, Jan Stuurmans and Gary Eidson for their
helfpful comments regarding the article. The opinions expressed in the article are those of the
author and not necessarily those of his firm, the Section, or the AAA.
1. The construction industry comprised an average of 4.4 percent of the Gross Domestic Product between 1987 and 1991. See Robert E. Yuskavage, Gross Product by Industry,
1988-91, SURV. CURRENT Bus., Nov. 1993, at 33, 34 (table 2).
2. Justin Sweet, The American Institute of Architects: Dominant Actor in the Construction Documents Market, 1991 Wis. L. REV. 317, 317.
3. Overton A. Currie et al., The Owner Contemplating Litigation and its Alternatives:
an Overview, in CONSTRUCTION LITIGATION: REPRESENTIG THE OWNER § 1.2 (Robert E.
Cushman et al. eds., 2d ed. 1990).
4. AhMRICAN INST. OF ARCHrTEctS, AIA DOCUMENT A201: GENERAL CONDITIONS OF
THE CoNTRAcT FOR CONSTRUC1ION 1 4.5 (14th ed. 1987) [hereinafter AIA GENERAL CONDITIONS].

5. See AMERICAN ARBITRATION ASSOC., CONSTRUCTION INDUSTRY ARBITRATION RULES
(1993) [hereinafter AAA CONSTRUCrION RULES].
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Association ("AAA") reports that 5,132 construction-related arbitrations were

conducted in

1989, seeking aggregate

damages of

$873,053,302.6 Clearly, AAA administered arbitration of construction
disputes is a significant form of alternative dispute resolution.

The wide use of AAA arbitration to resolve construction disputes
prompted the Construction Law Section ("the Section") of the Minnesota State Bar Association, with the cooperation of the Minneapolis
regional office of the AAA, to conduct a survey of AAA construction
arbitrators. The survey's intertwined goals were essentially four: 1) to
identify the actual practices of construction arbitrators; 2) to determine
whether these actual practices varied from common conceptions or

theories about arbitration; 3) to determine what improvements arbitrators could suggest for AAA construction arbitrations; and 4) to
understand what advocacy techniques arbitrators find most helpful and

effective. This Article discusses the results of the Section's survey.
II. THE SURVEY AND ITS PURPOSE

Under the AAA Rules, arbitrators do not have to apply any state
or federal rules of evidence7 and can, within broad parameters, decide
the procedures that will govern the arbitration.8 Given the spectrum

of possibilities that this broad discretion creates, parties to an arbitration often have little idea how their arbitration will actually be conducted before it starts.9 Of course, there are several treatises describ-

ing how arbitrations should be conducted in theory,'0 but since there

6. OFFICE OF THE GEN. COUNSEL, AMERICAN ARBITRATION Assoc., ARBrrRATIoN &
TIE LAW 92 (1989-90). The number of construction arbitrations grew steadily every year
from 1980 to 1989. Id. In 1993, the AAA administered 4,098 construction arbitrations with a
total value of claims and counterclaims of $958,321,049.18. See Letter from Barbara L.
Brady, AAA Director of Case Administration, to Dean B. Thomson (May 11, 1994) (on file
with author).
7. "The arbitrator shall be the judge of the relevance and materiality of the evidence
offered, and conformity to legal rules of evidence shall not be necessary." AAA CONSTRUCTION RULES, supra note 5, at 14 (Rule 31).
8. Rule 29 provides that
[t~he complaining party shall then present evidence to support its claim. The defending party shall then present evidence supporting its defense. Witnesses for each
party shall submit to questions or other examination. The arbitrator has the discretion to vary this procedure but shall afford a full and equal opportunity to all
parties for the presentation of any material and relevant evidence.
Id. at 13.
9. 1 IAN R. MACNEiL Er AL., FEDERAL ARBITRATION LAW § 2.6.2, at 2:39 (1994).
10. See, e.g., 1 MARIN DOMKE, DOMKE ON COMMERCIAL ARBITRATION § 13:04 (Gabriel M. Wilner ed., rev. ed. 1991 & Supp. 1994); THOMAS OEHMKE, CONSTRUCFION ARBI-
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are no transcripts of arbitration proceedings or reported decisions,
these treatises may not reliably indicate how arbitrations are actually
conducted. To allow parties and their counsel to better anticipate what
to expect, the Section's survey was designed to elicit from arbitrators
their actual practices during the pre-hearing, hearing, and award stages
of an arbitration.
Most advice on how to be an effective advocate in arbitration

comes from advocates, not arbitrators." The best judges of what is
effective, however, ought to be those who actually decide the
case-the arbitrators themselves. Therefore, the survey also sought to

elicit guidance from arbitrators about what they considered to be
effective advocacy techniques for arbitration.
Another purpose of the survey was to explore and define the
perceived gap between arbitration theory and practice. In theory,
arbitrations conducted according to the AAA Rules should quickly,
inexpensively, and fairly 2 reach an informed decision rendered by
experienced arbitrators. 3 Often-heard criticisms of arbitration, howev-

er, suggest that in practice the current AAA Rules are not achieving
their intended result."

The survey was designed to elicit the

arbitrators' typical response to issues that commonly arise during
arbitrations. Their answers should provide data to help determine
whether there is any gap between arbitration theory and practice.
Finally, even though arbitration is one of the more favored forms
of alternative dispute resolution, it has recently come under increasing
criticism for rendering "bullet" decisions unsupported by law, facts, or

TRATION (1988); Howard P. Kamin, Arbitration, in 2 CONSTRUCTION LAW
12.00 (Steven
G.M. Stein ed., 1992).
11. See e.g., Michael T. Callahan, Advocacy in Construction Arbitration, TRIAL DIPL. J.,
Fall 1980, at 26; Rodolphe J.A. de Seife, Practice Guide, in 2 MARTIN DOME, DOMKE ON
COmMERCIAL ARBITRATION (rev. ed. 1991).
12. Michael Segalla, Survey: The Speed and Cost of Complex Commercial Arbitrations,
ARE. J., Dec. 1991, at 12, 12 ("The combination of speed, low cost and fair dispute resolution is the Holy Grail of dispute settlement specialists.").
13. James R. Madison, Suitability of Alternative Dispute Resolution Processesfor Resolving Construction Disputes, in ADR: A PRACTICAL GUIDE TO RESOLVE CONSTRUCTION DISPuTES 11, 12-13 (Alan E. Harris et al. eds., 1994) [hereinafter ADR].
14. See e.g., John W. Hinchey, Yes, We Do Need Special Rules for Complex Construction Cases!, CONSTR. LAW., Aug. 1991, at 1. But see Luther P. House, Jr. & Brian G.
Corgan, No. Don't Inhibit Arbitration With Courtroom 'Due Process,' CONSTR. LAW., Aug.
1991, at 1 (arguing that proposed rules and procedures designed specifically for complex
construction dispute arbitration needlessly complicate and undermine the goals of the arbitration process).
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the parties' contract, 5 and for being too costly and time consum-

ing. 6 The survey, therefore, solicited arbitrators' opinions on how to
make arbitration more effective, cost efficient and fair. Hopefully, the
responses to the survey will allow the AAA to make adjustments, if

needed, to its administration of and rules relating to construction arbitrations.
To accomplish these goals, the Section sent surveys to 387 individuals who had served during the last three years as arbitrators on
one or more construction law disputes administered out of the Minneapolis regional AAA office. 17 Out of 387 surveys sent, 207 (53%)
were returned.'" Those who responded had served as arbitrators and
had rendered awards in 689 to 1,387 construction arbitrations. 9 The
survey also asked the construction arbitrators to identify the number
of commercial arbitrations they had handled unrelated to construction.
One hundred seventeen of the 207 indicated that they had served as

arbitrators on 609 to 919 commercial disputes unrelated to construction. 2° Thus, the survey results should also be of interest to those
involved in commercial arbitrations because the AAA rules for com-

15. See Hinchey, supra note 14, at 34.
16. Ellen J. Pollock, Arbitrator Finds Role Dwindling As Rivals Grow, WALL ST. J.,
Apr. 28, 1993, at B1.
17. The AAA provided the MSBA Construction Law Section with the names and addresses of those who served as construction arbitrators on cases administered out of the Minneapolis regional office from 1991-93. Letter from James R. Deye, Regional Vice President
of the Minneapolis office of the American Arbitration Association, to Dean B. Thomson
(May 3, 1994) (on file with author). The Minneapolis office of the AAA typically arbitrates
cases arising in Minnesota, western Wisconsin, and North and South Dakota. Id.
The author wishes to express his appreciation to Mr. Deye for providing access to the
AAA's list of arbitrators. His support of the survey and joint appeal with the Section for
responses resulted in the high percentage of completed surveys that were returned.
18. The returned surveys are on file with the author.
19. Question 1 of the survey asked, "How many times have you served as an AAA
arbitrator in a construction dispute in which you or the panel on which you served rendered
an award?" Eighty-three answered that they had rendered between I and 3 awards; 79 had
rendered between 3 and 7 awards; 27 had rendered between 7 and 15 awards; 12 had rendered over 15 awards; 6 did not answer this question. Therefore, assuming the lowest number
in each category, the respondents served as arbitrators and rendered awards in 689 cases;
assuming the highest number, they served as arbitrators and rendered awards in 1,387 cases.
20. Question 2 of the survey asked, "How many times have you served as an AAA
arbitrator in a dispute not related to construction?" Fifty-one answered they had served as
arbitrators on between 1 and 3 disputes; 28 served on between 3 and 7 disputes; 12 served
on between 7 and 15 disputes; 26 had served on over 15 disputes; 70 did not answer this
question. Therefore, assuming the lowest number in each category, the respondents served as
arbitrators in 609 non-construction disputes; assuming the highest number, they served as
arbitrators in 919 non-construction disputes.
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mercial arbitrations are substantially similar to those for construction."
III. PREHEARING PROCEDURES AND DISCOVERY
Many courts have held that parties to an arbitration agreement
should not be entitled to discovery.' Some courts allow discovery,
but only in cases of special need.' The AAA has developed special
guidelines in complex construction cases which recommend a limited,
prehearing exchange of information, but ordering the exchange is
within the discretion of the arbitrators and not a matter of right.24
Thus, depending on one's perspective, one of the chief benefits or
drawbacks to arbitration under the AAA Rules is that there is no
absolute right to the type of prehearing discovery available in litigation.' The survey sought to determine the extent to which the judi-

21. Compare AMERIcAI ARBITRATION AssOc., COMMERCIAL ARBITRATION RULEs (1993)
with AAA CONSTRUCTION RULES, supra note 5.
22. Burton v. Bush, 614 F.2d 389, 390 (4th Cir. 1980) (Parties in arbitrations "relinquish the right to certain procedural niceties which are normally associated with a formal
trial. One of these accoutrements is the right to pre-trial discovery.") (citation omitted);
Lummus Co. v. Commonwealth Oil Ref. Co., 273 F.2d 613 (1st Cir. 1959) (staying discovery pending appeal to District Court staying arbitration); Corcoran v. Shearson/American Express, 596 F. Supp. 1113, 1117-18 (N.D. Ga. 1984) (staying discovery pending arbitration);
Mississippi Power Co. v. Peabody Coal Co., 69 F.R.D. 558, 567 (S.D. Miss. 1976) ("[Allowing discovery on the merits of a case prior to arbitration is inconsistent with the aims of
arbitration."); Commercial Solvents Corp. v. Louisiana Liquid Fertilizer Co., 20 F.R.D. 359,
363 (S.D.N.Y. 1957) (holding under New York law that prehearing discovery in an arbitration
proceeding will be granted only under extraordinary circumstances); see also American Almond Prods. Co. v. Consolidated Pecan Sales Co., 144 F.2d 448, 451 (2d Cir. 1944) (stating
that if parties choose arbitration over an court trial, they "must be content with its informalities [and] may not hedge about it with those procedural limitations which is precisely its
purpose to avoid").
23. See, e.g., Vespe Contracting Co. v. Anvan Corp., 399 F. Supp. 516, 522 (E.D. Pa.
1975); Bigge Crane and Rigging Co. v. Docutel Corp., 371 F. Supp. 240, 246 (E.D.N.Y.
1973); Ferro Union Corp. v. SS Ionic Coast, 43 F.R.D. 11 (S.D. Tex. 1967). See generally
Louis H. Willenken, The Often Overlooked Use of Discovery in Aid of Arbitration and the
Spread of the New York Rule to Federal Common Law, 35 Bus. LAW. 173 (1979); Mary R.
D'Agostino, Note, Relaxing the Standardfor Court-Ordered Discovery in Aid of Commercial

Arbitration, 50 FORDHAM L. REV. 1448 (1982); S. Bernstein & J.W. Northrop, Annotation,
Discovery in Aid of Arbitration Proceedings, 98 A.L.R.2d 1247 (1964).
24. AmmERcAN ARBTRATION1
AssOc., GUIDmLNES FOR EXPEDtING LARGER, COMPLEX
CONSTRUCTION ARBIrrRATIONS (1991) [hereinafter AAA GUIDELINES].
25. Compare MICHAEL T. CALLAHAN El AL., DISCOVERY IN CONSTRUCTION LITIGATION

§ 12-1, at 243 (2d ed. 1987) ("The imposition of discovery rules associated with a lawsuit
reduces the effectiveness of the arbitration by increasing costs and slowing the resolution
process.") with David R. Hendrick & William D. Flatt, Pre-arbitrationDiscovery, in ADR,
supra note 13, at 135 ("A gain of speed at the expense of the opportunity to explore the
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cial proscription against prehearing discovery in arbitration was actually followed by arbitrators. The survey asked the following questions
and received the following answers:26
3. Do you usually order an exchange of project documents?
Number
Percentage
Yes
154
74

4. Do you usually order an exchange of lists of witnesses?
Number
Percentage
Yes
153
74
No
47
23
NR
7
3
5. Do you usually order an exchange of detailed claim statements and rebuttals?

Number
137
61

Percentage
66

a. If yes, do you prefer that they contain citation to legal
authority? 2
Number
Percentage
Yes
65
31
No
80
39
NR
62
30

relevant and necessary evidence pertaining to disputes in advance of the hearing often would
sacrifice fairness.") (citation omitted).
26. Due to rounding, percentages may not sum to one hundred percent. Additionally, for
the purposes of this Article, all non-responses to survey questions will be delinated by the
heading "NR."
27. More people explained their "yes" answer in Question 5a than answered "yes" to
Question 5. Apparently, eight respondents who either did not answer or answered "no" to
Question 5 nevertheless wanted to express an opinion on whether claim statements should
contain legal authority.

http://scholarlycommons.law.hofstra.edu/hlr/vol23/iss1/2
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6. Do you favor that arbitration notebooks, including exhibits, be
prepared by the parties and submitted in advance of the hearing?
Number
Percentage
68
141
Yes
27
No
56
5
10
NR
7. Besides that discussed above, do you think that some other
type of pre-hearing discovery or disclosure would be helpful and
appropriate in construction arbitration?
Percentage
Number
32
Yes
66
55
113
No
14
28
NR
a. If so, what other type of pre-hearing discovery or disclosure would you recommend?'s
8. On what grounds would you grant continuances before hearing?
a. Allegation of a new claim?
Percentage
Number
66
136
Yes
22
46
No
12
25
NR
b. Failure to exchange documents?
Number
Percentage
51
106
Yes
37
76
No
12
NR
25

28. Of the 59 answering Question 7a, 17 would decide what additional forms of discovery were appropriate on a case-by-case basis; 8 would provide a full range of discovery
comparable to that available in litigation; 7 would allow some form of depositions; 7 would
favor a site visit; 6 would favor a complete exchange of information related to the contract;
14 had a variety of unique answers ("miscellaneous answers"), including an exchange of
photographs, interrogatories, and expert reports.

Published by Scholarly Commons at Hofstra Law, 1994

7

Hofstra Law Review, Vol. 23, Iss. 1 [1994], Art. 2
[Vol. 23:137

HOFSTRA LAW REVIEW

c. Failure to explain claim?
Number
Percentage
Yes
80
39

No

99

48

NR

28

13

d. Other29
These results show that a significantly high percentage of arbitra-

tors exercise their discretion to allow certain types of prehearing
discovery. As previously stated, the AAA Guidelines for complex

cases recommend a prehearing exchange of certain types of comparable information, 3 but statistics kept by the AAA indicate that only
9% of construction arbitrations involve claims meeting the AAA's
definition of "complex."' 3' The survey indicates that the same types
of discovery suggested in complex cases are actually being ordered

on between two-thirds and three-quarters of construction arbitrations.
Therefore, it appears that arbitrators are applying the AAA Guidelines
or their own disclosure principles to arbitrations that do not fit the
AAA's definition of complex.

29. There were 47 responses to Question 8d, which inquired about "other" reasons that
might cause an arbitrator to grant a continuance. Eighteen replied that they would generally
grant a continuance if a party, key witness, or attorney were unavailable for the scheduled
hearing. Ten reported that they would analyze requests for continuances on a case-by-case
basis but another 6 said they would grant continuances only for a very good cause. Three
indicated they would grant a continuance for failure to cooperate, and 2 stated that they
would grant a continuance based on a stipulation by the parties. Eight others provided miscellaneous answers which could not be categorized.
30. The AAA recommends that arbitrators in complex construction cases conduct a
prehearing and discuss
1 A brief statement of the issues ....
2 Specification of claims and counterclaims ....
3 Stipulation of uncontested facts . . ..

4 Schedule for the exchange of information, including reports from experts . . . .
5 Lists of witnesses, including biographies of expert witnesses and outline of testimony ....

8 Briefs.
AAA GUIDELNs, supra note 24.
31. The AAA currently considers a case to be "complex" and suggests that the parties
follow the AAA Guidelines if the amount in controversy exceeds $250,000. This, however, is
an internal guideline adopted by the AAA and can be changed by the AAA if warranted or
by stipulation of the parties. Letter from James R. Deye, supra note 17. Based on AAA
statistics for 1993, 364 (or 9%) of the 4,098 construction cases filed had a claim or counterclaim in excess of $250,000. Letter from Barbara L. Brady, supra note 6.
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The AAA Guidelines recommend that arbitrators in complex
cases discuss a schedule for the production of relevant documents.
The survey indicates that in 74% of the cases arbitrators consider the
"production of relevant documents" to be an exchange of project
documents. Theoreticians could criticize this practice as adding an
expensive Rule 34 document production32 to the arbitration process,
but the high percentage of arbitrators ordering such an exchange
indicates that arbitrators consider it necessary for a fair and informed
hearing. The importance that arbitrators place on the pre-hearing
exchange of information can be gauged by their answers to Questions
8a and 8b indicating a willingness, in the majority of circumstances,
to grant a prehearing continuance upon an allegation of a new claim
or a failure to exchange documents.
The fact that such a high percentage of arbitrators usually order
an exchange of project documents (74%),33 witness lists (74%),3
detailed claim statements (66%),"5 and exhibits (68%) 3" in advance
of the hearing, disproves the theory that prehearing discovery is
disfavored or usually not allowed in construction arbitrations. Given
this reality, and the expectations of the parties that must have developed in reliance upon these practices, perhaps the AAA should amend
the AAA Rules so that these specific types of discovery exchanges
are required upon the request of a party unless good cause is shown
to the contrary.
Two of the biggest complaints that arbitrators have about the
arbitration process are that the participants are unprepared and disorganized and that the hearings take too long. 7 If the type of information discussed above were required to be exchanged prior to the hearing, then the parties would presumably be better prepared and organized and not have to delay the hearing while they reviewed documents for the first time. The proposed rule change should also not
significantly increase costs. All of the information discussed above,
except the project documents, is eventually exchanged during the
hearing, so there would be little extra cost involved in exchanging it

32. A party may request that another party produce documents or allow inspection and
copying of documents relevant to the subject matter in the pending action. FED. R. Civ. P.
26(b), 34.
33. Question 3 of the survey.
34. Question 4 of the survey.
35. Question 5 of the survey.
36. Question 6 of the survey.
37. See infra notes 83, 84, 89, 108, 111 and accompanying text.
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prior to the hearing. As for the project documents, if the parties
wished to keep costs down they could chose not to request an exchange, attempt to convince the arbitrators that an exchange of project
documents was not warranted, or choose not to review the documents
that were made available. 8

The arbitrators did not, however, favor a wholesale adoption of
all types of discovery available in litigation. As the answer to Ques-

tion 7 indicates, the majority of those responding consider discovery
or disclosure, other than that listed in Questions 3 through 6, to be

inappropriate.
IV. HEANG PROCDUR

In theory, one can also obtain the equivalent of certain types of
discovery during the hearing stage of an arbitration proceeding. The
AAA Rules grant arbitrators the authority to issue subpoenae duces

tecum.39 If one party has been unsuccessful in obtaining discovery
during the prehearing stage, it could request that the arbitrators issue
subpoenae duces tecum at the start of the hearing to compel the
opposing party or a third party to appear with documents for exami-

nation. Examination of witnesses and documents, as in a deposition,
could then occur during the hearing itself. ° To avoid the expense of

using hearing time to inspect voluminous documents, counsel could
request continuances to study the documents produced.4 1 To test the
38. If documents were ordered to be exchanged, however, it would be difficult to avoid
the sometimes costly pre-production review for documents protected by the work-product
doctrine or the attorney/client privilege.
39. AAA CONSTRUCTION RULE, supra note 5, at 14 (Rule 31) ("An arbitrator or other
person authorized by law to subpoena witnesses or documents may do so upon the request of
any party or independently."). Under section 7 of the Federal Arbitration Act, arbitrators may
subpoena witnesses and documents relevant to the hearing. See In re Koala Shipping & Trading, Inc., 587 F. Supp. 140, 142 (S.D.N.Y. 1984). Section 7 also allows arbitrators to use
their subpoena power to require the production of witnesses and documents at a prehearing
conference. See Stanton v. Paine WVebber Jackson & Curtis, Inc., 685 F. Supp. 1241, 1242-43
(S.D. Fla. 1988).
40. This type of practice is costly since it requires the arbitrators to listen to discovery
during the hearing; nevertheless, it may be preferable to never seeing the opposition's documents. Examining the opposing party's cost records is often one of the few ways one can
verify that the costs claimed are true and correct.
41. Under the Federal Arbitration Act, an arbitration award can be vacated if continuances are not granted for good cause. See 9 U.S.C. § 10(a)(3) (Supp. V 1994). The grounds
found in the statute for vacating an award are generally the same as those found in most
arbitration statutes: 1) award procured by corruption, fraud or undue means; 2) evident partiality or corruption by arbitrators; 3) arbitrator misconduct in refusing to postpone a hearing
where sufficient cause is shown or refusing to hear pertinent and material evidence;

http://scholarlycommons.law.hofstra.edu/hlr/vol23/iss1/2
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extent to which this type of procedure is available or allowed, the
survey posed the following questions and received the following
responses:
9. If requested, do you regularly grant parties subpoenas requiring other parties to produce certain documents at the start of
arbitration?
Number
Percentage
Yes
133
64
No
56
27
NR
18
9
10. On what grounds would you grant continuances during the
hearing?
a. Allegation of a new claim?
Number
Percentage
Yes
91
44
No
86
42
NR
30
14
b. Increase of dollar amount of claim?
Number
Percentage
Yes
46
22
No
125
61
NR
36
17
c. Evidence seen for the first time?
Number
Percentage
Yes
106
51
No
70
34
NR
31
15
d. Other.42

4) arbitrators exceeded their authority. 9 U.S.C. § 10 (Supp. V 1994). See generally Overton

A. Currie & Charles W. Surasky, Arbitration Awards, in ADR, supra note 13, at 177, 179-83
(discussing modification and vacation of an arbitration award).
42. The following summarizes the answers of the 34 arbitrators who explained in answer to Question 10d "other" reasons why they might grant a continuance during the hearing:
8 for sudden illness or emergency; 8 based on a case-by-case analysis; 6 for prejudicial

surprise; 3 for substantial increase in claim; 3 by stipulation of the parties; 2 for compelling
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Thus, if a party cannot obtain a prehearing exchange of documents, it is apparently possible, approximately two-thirds of the time,

to obtain a subpoena requiring the other party to produce the requested documents at the start of the hearing. In addition, the majority of

arbitrators will grant a continuance at the request of the party requesting the documents by subpoena if the documents produced contain
evidence previously unseen.

As a general rule, arbitrators are not bound to follow state or
federal rules of evidence unless the contract establishing the arbitra-

tion proceeding requires otherwise. 3 Like most aspects of arbitration,

this feature also has its supporters and detractors. The former argue
that this informality allows non-lawyers to serve as arbitrators and removes arbitration from the constraints of technical rules.' The latter
fear that arbitrators will be swayed improperly by evidence that is
hearsay or lacking foundation.4" To determine what arbitrators actually do in practice, the survey asked the following question:

15. Do [lawyers'] evidentiary objections have any impact on
your deliberations?
Yes
No

NR

Number
62
135

10

Percentage
30
65

5

Not only do evidentiary objections have relatively little impact upon
arbitrators' deliberations, but, as will be discussed, these objections
are also one of the biggest irritants to arbitrators.46
The AAA Rules state that the claimant shall first present evidence supporting its claim followed by any rebuttal evidence from the

circumstances; 4 for miscellaneous reasons.
43. The AAA Rules grants arbitrators sole discretion concerning the evidence they receive. "The arbitrator shall be the judge of the relevance and materiality of the evidence
offered, and conformity to legal rules of evidence shall not be necessary." AAA CONSTRUC"nON RULES, supra note 5, at 14 (Rule 31). Many arbitration statutes encourage liberal admission of evidence by stating that failure to admit material evidence is one of the few grounds
for vacating an arbitration award. See, e.g., 9 U.S.C. § 10(c) (Supp. V 1994).
44. Park Constr. Co. v. Independent Sch. Dist., 11 N.W.2d 649, 652 (Minn. 1943); In
re Spectrum Fabrics Corp., 139 N.Y.S.2d 612, 617 (App. Div.), aftfd, 128 N.E.2d 416 (N.Y.
1955).
45. See, e.g., Barry B. LePatner, Construction Arbitration: Uprooting the Myths, LEGAL
TIMES, June 30, 1986, at 33, 34.
46. See infra notes 89, 92, 111 and accompanying text.
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1994]

respondent, and witnesses for each party must then "submit to questions or other examination."'47 Arbitrations usually proceed in this
fashion, with witnesses testifying first under direct examination and
then under cross-examination.48 While the AAA Rules grant arbitrators the discretion to vary this broad directive," the survey attempted
to determine the extent to which this typical format should be varied
by asking the following question:
11. Should there be more communication, discussions and questions between attorneys or the parties and the panel during the
hearing, other than the typical direct and cross-examination format?
Number
Percentage
55
Yes
115
No
83
40
NR
9
4
a. Please explain why or why not and under what circumstances.
Of the 90 respondents who explained their "yes" answer to Question
lla, 24 thought that dialogue and open discussions beyond direct
examination and cross-examination led to a better understanding or
clarification of the issues. Eighteen thought that active questioning by
the arbitrators was appropriate to understand the case better. Thirteen
believed that discussion and questions between the parties and the
arbitrators helped maintain a beneficial informality in the proceeding.
Twelve felt that discussion and dialogue could encourage or lead to a
settlement of the dispute. Six thought the question was best addressed
on a case-by-case basis.5" Of the 31 who explained their "no" answers, 9 thought that anything but direct and cross-examination would
be too disruptive and lead to a loss of control, 8 believed that communication beyond direct and cross-examination was too time consuming, 5 noted that arbitrators can always ask questions, and 4 stated that they allowed the parties to control the presentation of the

47.
48.
at 157,
49.
50.

AAA CONSTRUCTION RuLEs, supra note 5, at 13 (Rule 29).
See generally John P. Madden, How To Win At Arbitration, in ADR, supra note 13,
167-68.
AAA CONSTRUCTION RULES, supra note 5, at 13-14 (Rule 29).
Seventeen respondents had miscellaneous answers that were difficult to categorize.
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The answers to Question 11 are better understood in conjunction
with answers to another question in which the arbitrators explained
that some of their biggest complaints about the process were that
advocates took too long in presenting their case, were needlessly
repetitive, and often laid needless foundation. 2 Communication between the parties and the panel other than through direct and crossexamination can often focus the hearing and save everyone time.
Related to this inquiry is whether the parties waste the
arbitrator's time by not recognizing his or her expertise and by failing
to tailor the presentation of their case to take advantage of this expertise. To determine whether parties were unnecessarily belaboring their
presentations, the survey asked:
12. Do you believe that attorneys or their clients waste time because they do not recognize the panel's expertise?
Number
Percentage
43
Yes
90
No
106
51
NR
11
6
a. If you agree, how do you suggest the parties discover
what expertise the panel has beyond what is disclosed in the
AAA profiles?
Even though it was not a majority, the high percentage of those who
answered "yes" to Question 12 indicates that when making their
presentations, advocates should remember the experience of their
audience. Question 12a attempted to determine how advocates might
best discover what experience an arbitrator has. Of the 69 who answered Question 12a, 17 thought the arbitrators should explain their
expertise to the parties before or at the start of the arbitration. Fifteen
thought the parties should simply ask the arbitrators at the start of the
hearing about their expertise; another 13 thought the AAA should
provide more detailed biographies of the arbitrators for the benefit of
51. There were five miscellaneous answers which could not be categorized. Other presentition techniques that arbitrators favor and that supplement or serve as an alternative to
direct and cross examination are discussed later in this article. See infra note 90 and accompanying text.
52. The responses were given to Questions 25, 28 and 37. See infra notes 84, 89, 111
and accompanying text.
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the parties; and another 8 believed the parties should simply read the
biographies currently being provided by the AAA more carefully. 3
If parties should pay more attention to the expertise of the arbitrator, then the selection of the arbitrators should also be a concern.
In larger, more complex cases, the AAA requires the parties to select
a panel of three arbitrators,' and the prior work experience of these
panelists may affect their evaluation of the case and the ultimate
award.55 Therefore, the composition of a three arbitrator panel is extremely important. The survey attempted to discover what mix of
panelists arbitrators favored on larger cases to provide a balanced
perspective:
16. On cases involving a panel of three arbitrators, do you favor
a panel composed of one attorney, one design professional and
one contractor?
Number
Percentage
Yes
152
73
No
43
21
NR
12
6
a. If no, what other composition of the panel do you favor
and why? 6
Again, given the arbitrators' strong experience-based preference for a
panel composed of an attorney, design professional and contractor,
perhaps the AAA Rules should be amended to require such a mix on
large, complex cases.
Finally, one litigation practice that attorneys routinely transfer to
arbitration is the use of opening and closing statements. The AAA
Rules specifically give arbitrators the discretion "at the beginning of
the hearing [to] ask for statements clarifying the issues involved"'

53. Sixteen had miscellaneous answers which could not be categorized.
54. The AAA follows an internal benchmark or guideline of appointing three arbitrators
when the amount in controversy exceeds $250,000. This guideline can be changed by stipulation of the parties or if the AAA decides it is warranted. See Letter from James R. Deye,
supra note 17.
55. Callahan, supra note 11, at 27.

56. Of the 38 respondents who answered Question 16a, 14 thought lawyers should not
be on the panel while 5 thought at least one lawyer was necessary. Eleven believed the
composition of the panel should be determined by the subject of the case and 4 thought the
parties should select whatever panel members they desire. Four had miscellaneous answers.
57. AAA CONSTRUCTION RuLEs, supra note 5, at 13 (Rule 29).
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and are silent about any closing statements other than briefs." The
survey attempted to find out the extent to which opening and closing
statements were favored from the following questions:
13. Do you find the use of opening statements helpful in arbitration proceedings?
Percentage
Number
97
Yes
200
2
5
No
NR
2
1
14. Do you favor the use of closing statements in arbitration
proceedings?
Number
Percentage
83
171
Yes
16
33
No
1
3
NR
Thus, opening statements are almost universally favored, and closing
statements are favored by a very high percentage of arbitrators.
V. AWARD PROCEDURES
Surprisingly, even though the AAA Rules mention closing
briefs, 9 the survey indicates that arbitrators usually do not order
post-hearing briefs:
17. Do you typically order post-hearing briefs?
Number
Percentage
32
Yes
66
128
62
No
6
13
NR
a. What do you usually want the parties to cover in post-

58. One could argue that the AAA Rules discourage closing statements by providing
only that once all "proofs" and "witnesses" have been heard and the arbitrator is "satisfied
that the record is complete, the arbitrator shall declare the hearing closed." AAA CONSTRUCION RULES, supra note 5, at 15 (Rule 35).

59. The rule states in pertinent part that "[i]f briefs are to be filed, the hearing shall be
declared closed as of the final date set by the arbitrator for the receipt of briefs:' AAA
CONSTRUCTION RULES, supra note 5, at 15 (Rule 35).
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hearing briefs?
Apparently, arbitrators are comfortable deciding the case based on the
evidence heard during the hearing and, as indicated in response to
Question 14, usually a closing argument. When describing what they
prefer in post-hearing briefs, the 66 answering Question 17a gave
responses that fall into overlapping or similar categories. Eleven wanted the law emphasized, 8 liked a summary of both the law and evidence, and 6 wanted the emphasis on the facts. Fourteen desired a
summary of the parties' positions while 8 wanted the briefs to summarize the support for one party's position and the weaknesses in the
opponent's. Seven preferred to let the parties cover what they wished
in their briefs.'
To provide insight on other award procedures, question 23 of the
survey asked "How much time, on average, do you spend deliberating
over an arbitration award after the close of a hearing?" The answers
revealed the following spread:
1-4 Hours
1
1-2
2
1-3
2-3
3
2-4
3-4
4

hour:
hours:
hours:
hours:
hours:
hours:
hours:
hours:
hours:

(1)
(7)
(6)
(7)
(4)
(1)
(6)
(4)
(9)

TOTAL: (45)

1-8 Hours
1-8
2-8
2-5
3-5
2-6
3-6
4-6
6
4-8
6-9

hours:
hours:
hours:
hours:
hours:
hours:
hours:
hours:
hours:
hours:

(1)
(4)
(2)
(3)
(1)
(2)
(9)
(1)
(6)
(3)
(32)

1-2 Days
8
12
15
8-16
12-18
1-2
2

hours:
hours:
hours:
hours:
hours:
days:
days:

1-3 Days

(2)
(1)
(1)
(1)
(1)
(3)
(1)

1-3 days: (3)
2-3 days: (4)
3 days: (1)

(10)

(8)

Fifty-four of the 182 who answered, however, indicated that the time
they would take in formulating an award would depend on the length
and complexity of the hearing. Thirty-three gave miscellaneous answers, but the majority of these miscellaneous answers indicated that
a broad range of time was spent formulating awards and were difficult to categorize. The answers indicate that arbitrators render awards

60. Nine had miscellaneous answers not fitting into categories.
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much sooner than judges typically do,61 which is often cited as one
of the benefits of arbitration. 62
To gauge the amount of deference one arbitrator gives another,
the arbitrators were asked, "If an arbitration involves a technical or
scientific field, would you tend to rely upon a co-arbitrator with
experience and expertise in that field in your deliberations?"'63
Eighty-seven
percent answered "yes" and ten percent answered
"no."' This underscores the importance of the composition of the
panel previously discussed in regard to Question 16.
One of the unique features of arbitrations is that the arbitrators
do not have to follow the law.' As one court explained: "Arbitrators
as a rule are unlearned in law. They are expected to decide the matters in dispute according to those principles of equity and good conscience which, in their opinion, will do justice between the parties,
untrammelled by the niceties of the law."' Not everyone considers
failure to follow established law a benefit of arbitration,6 and there
are cases in which awards have been overturned due to "manifest
disregard of the law."' To gauge the extent to which the law is followed in rendering an award, the arbitrators were asked:
19. Do you always follow the law in formulating your awards?
Number
Percentage
Yes
149
72
No
42
20
NR
16
8

61. See, e.g., MINN. STAT. ANN. § 546.27 (WVest 1988) (requiring judges to render decisions within ninety days after the conclusion of a case or motion assigned to them). Rule 41
of the AAA Rules requires an award be made "promptly," but no later than thirty days from
the close of the hearing. AAA CONSTRUCTION RULms, supra note 5, at 16.
62. 1 IAN R. MACNEIL Er AL., supra note 9, § 3.2.2.1, at 3:11.
63. Question 22 of the survey.
64. One hundred-eighty replied "yes", 20 replied "no", and 7 did not respond to the
following question: "If an arbitration involves a technical or scientific field, would you tend
to rely upon a co-arbitrator with experience and expertise in that field in your deliberations?"
65. David Co. v. Jim W. Miller Constr., Inc., 444 N.W.2d 836, 840 (Minn. 1989)
("[A]n award will not be vacated merely because the court may believe the arbitrators
erred."); Cournoyer v. American Television and Radio Co., 83 N.W.2d 409, 411 (Minn.
1957) ("An award will not be set aside merely because the court thinks the arbitrators erred
either as to the law or the facts.").
66. Park Constr. Co. v. Independent Sch. Dist., 11 N.W.2d 649, 652 (Minn. 1943).
67. Hinchey, supra note 14 at 1.
68. See, e.g., Wilko v. Swan, 346 U.S. 427 (1953); Merrill Lynch, Pierce, Fenner &
Smith, Inc. v. Bobker, 808 F.2d 930 (2d Cir. 1986) (failing to find a "manifest disregard" of
the law on the facts presented, but supporting the standard as a proper statement of the law).
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a. Please explain why or why not.
Of the 58 who explained their "yes" answer to Question 19a, 19
stated simply that they attempted to follow the law as they were able
to understand it. Seventeen believed it was essential or their duty to
follow the law. Four attempted to follow the law, but said it was not
always clear or agreed upon. Four said they followed the law but
tempered it with a concept of "equity." Three followed the law to
avoid a challenge to the award.6 9 Of the 33 who explained their
"no" answer, 11 stated they did not know the law and therefore could
not follow it. Another 11 said they would not follow the law if it led
to an inequitable result. 0
If arbitrators are not, as a general rule, required to follow the
law, then they are not necessarily bound to follow the terms of the
parties' contract when rendering an award as the law might normally
require. To gauge the extent to which they follow the parties' contract, the arbitrators were asked:
20. Do you always enforce the parties' contract according to its
terms in formulating your awards?
Number
Percentage
Yes
138
67
No
51
25
NR
18
9
a. Please explain why or why not.
In explaining why they follow the contract in rendering their award in
response to Question 20a, over half (38 of 73) felt it was their obligation to do so since the parties were bound to the agreement and it
formed the basis of the parties' relationship. Eight said they try to
follow the contract, although it may not always be clear or may have
conflicting provisions. Six followed the contract unless there were
some equitable reason not to do so and 5 enforced the contract unless
it was induced by fraud or misrepresentation. Another 6 simply stated
that they "tried to do so" and 10 had other miscellaneous answers.

69. Eleven had other miscellaneous answers.
70. Eleven had miscellaneous answers to this question. The idea that the result will be
"inequitable" if the law is applied or that society's laws do not embody fairness or morality
is effectively rebutted in EDMOND CAHN, THE MoRAL DECISION (1981).
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The 38 who explained why they do not always enforce the contract according to its terms had the following reasons: 5 said the
contract was often ambiguous, 5 said they would enforce it unless
there was an equitable reason not to do so, 3 said the dispute is often
not covered or discussed in the contract and 3 said it depended on
the circumstances or the case. Twenty-two had unique reasons which
could not be categorized.
The fact that a significant number of arbitrators do not follow
the law or the parties' contract in rendering their awards is somewhat
surprising. The same AIA General Conditions that create the duty to
arbitrate and define the scope of the arbitrators' powers also require
that "[t]he Contract shall be governed by the law of the place where
the Project is located."' This requirement would be superfluous if
arbitrators were free to disregard the law. 2 Therefore, this provision
arguably directs the arbitrators to render an award in accordance with
the law, and the arbitrators would be exceeding their authority if they
rendered an award to the contrary: 3 In any event, several commentators believe the parties' expectations are frustrated when arbitrators
fail to follow the law or the terms of the parties' contract when rendering an award.74 Consequently, the survey asked:
31. If the parties desire an award based strictly upon existing
law and the parties' contract, how could the parties ensure this
result?
a. A decision explaining the panels' award?
Percentage
Number
73
35
Yes
29
No
59
36
NR
75

13.1.1.
71. AIA GENERAL CONDITIONS, supra note 4,
72. See generally Sierra Telcom Servs., Inc. v. Ericsson Business Communications, Inc.,
No. 93 CIV 4714, 1993 WL 322805 at *5 (S.D.N.Y. Aug. 17, 1993) (discussing a choice of
law clause similar to that found in the AIA General Conditions and holding that the clause
at least required the application of the chosen state's substantive law).
73. One of the common statutory grounds for vacating an arbitration award is that the

arbitrators exceeded their authority by failing to stay within the scope or constraints of the
parties' contract. See, e.g., 9 U.S.C. § 10 (Supp. V 1994); see also Ziegler Coal Co. v.
United Mine Workers, 484 F. Supp. 445, 447 (C.D. Il1. 1980).
74. See, e.g., Hinchey, supra note 14 at 1.
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b. By agreement of the panel at the parties' request?
Percentage
Number
52
Yes
107
15
31
No
33
69
NR
c. By some form of judicial review?
Percentage
Number
22
47
Yes
38
78
No
40
82
NR
d. Other:
Significantly, most arbitrators thought that an express agreement
requiring the arbitrators to render an award according to law and the
parties' contract was the most effective way to ensure such a result.
Nevertheless, even with an express agreement, there is no way to
ensure that the arbitrators have actually followed the law or the
parties' contract. This concern is exemplified by the answers to Question 31d. Thirteen of the 40 who provided an answer suggested that
parties should not even submit their dispute to arbitration if they want
an award in accordance with the law and the parties' contract."
Even though the number of respondents professing this view is relatively small (6%), the attitude is nevertheless disturbing. It reflects the
mistaken belief that arbitrators have plenary authority, ungoverned by
whatever limitations may be placed upon them by the parties' contract. In fact, the terms of the parties' contract establish the limits of
the arbitrators' authority.76 If the arbitrators exceed that authority,
their award can and should be vacated.77 It has been argued that a
decision explaining the panel's award is necessary because it would at
least give some indication that the arbitrators are following whatever
substantive or procedural constraints the contract may have put upon

75. Seven others who answered Question 31d suggested that another way to ensure a
result in accordance with the law and the parties' contract was to select arbitrators such as
retired judges or attorneys who know and will follow the law. Six reiterated the answer
suggested by Question 31b; that is, that the parties request such a result by stipulation. Fourteen had other miscellaneous answers.
76. Overton A. Currie & Charles W. Surasky, Arbitration Awards, in ADR, supra note
13, at 177, 181.

77. 9 U.S.C § 10(a)(4) (Supp. V 1994).
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them. 8 To determine whether arbitrators typically provide explana-

tions of their awards in practice the survey asked:
18. Do you usually explain the reasons for your award in your
decision?
Percentage
24

Yes

Number
50

No

144

69

NR

13

6

a. Please explain why or why not.
The primary reason given by 34 of the 80 who explained why they
do not state the reasons for their awards was that they wished, in the
words of one arbitrator, "to avoid any basis for appeal." As another

more practically stated, "no one can question what they don't know."
Another 25 noted that either explanations were not required by the
AAA or that they have been instructed by the AAA not to explain
their awards.79
Ten of the 30 who explained their "yes" answer in response to

Question 18a stated that they thought the parties deserved or were
entitled to know the basis of the decision. Another 9 believed that
explanations would help the parties better understand the award. Five
thought it was good practice to state or justify the basis of the award
and 3 thought explanations could be educational and help guide future
conduct.8"
To explore further general attitudes toward judicial review of
awards the survey asked:

78. Hinchey, supra note 14, at 34 (quoting Judge Lewis Spector saying that "[lit is an
invitation to tyranny to be afforded the right to render final decisions without reasons").
79. Another 5 thought explanations served no purpose and were seldom helpful and 16
had miscellaneous other answers. The low number of those who explain their award is not
surprising, since the AAA discourages their arbitrators from doing so. AMERICAN ARBITRAliON ASSOCtATION, A GUIDE FOR CONSTRUCTION INDuSTRY ARBrrRATORS 24 (1993).
One reason for brevity is that written opinions might open avenues for attack on
the award by the losing party.
[A] carelessly expressed thought in a written opinion could afford an
opportunity to delay enforcement of the award. The obligations to the parties are
better fulfilled when the award leaves no room for attack.
Id.
80. Three miscellaneous answers could not be categorized. Four of the 13 who did not
respond to Question 18 nevertheless explained in response to Question 18a that they may
explain their awards depending upon the case.
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21. Would you recommend permitting some sort of judicial review of an arbitrator's award other than what is currently allowed?
Number
Percentage
Yes
51
25
No
143
69
6
13
NR
Arbitrators are clearly hostile to the idea of judicial review and their
attitude improves only slightly when, as indicated in the response
above to Question 31c, judicial review is considered as a means to
ensure the parties' intent that an award be based on the contract.
The AIA and those who use its standard forms may be comfortable with the fact that between twenty and twenty-five percent of the
arbitrators do not always render awards according to the law and the
parties' contract. If they have a different expectation, however, either
the AIA standard forms or the AAA Rules should be changed to
clarify the duties of arbitrator. As the majority of arbitrators who
answered Question 31b indicated, perhaps simply clarifying whether
or not the arbitrator should follow the law and the contract would be
sufficient. If the parties desired greater assurance that the law and the
contract were being followed, then the AAA Rules could be amended
to require written decisions. The two principal reasons that arbitrators
currently do not provide decisions are that they are discouraged from
doing so by the AAA and that they fear that written decisions might
generate appeals. 8 Presumably, the first reason could be cured by a
contrary instruction by the AAA. The second concern about endangering the finality of the process through appeals has to be weighed
against the benefit of ensuring that awards are rendered according to
law and the constraints that the parties chose to put on the process in
their contracts. If use of written decisions were limited on appeal to
determining whether the arbitrator exceeded the authority granted him
in the parties' contract, then the current finality of the process would
not be significantly changed because any appeal would still be based
on one of the currently recognized grounds for vacating an
award-i.e., that the arbitrator exceeded his authority. The major
difference is that a written arbitration decision would provide evidence with which to make an informed judicial decision on appeal.

81. See supra text accompanying note 79.
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Moreover, if arbitrators have exceeded their authority, then finality is
no longer a benefit of the process because the parties' expectations
will have been frustrated with no recourse. If the AIA standard forms
or AAA Rules are not changed, then the survey indicates that parties
who want an award based on the law and their contract should modify the AIA standard form expressly to require the arbitrators to follow the law and contract and to render a written decision explaining
the award.
VI. EFFECTIVE ARBrrRATION TECHNIQUF_S
Many of the survey questions and answers already discussed
provide insight on how to be an effective advocate in arbitration. The
survey went further, however, and devoted a section to questions
about arbitrators' opinions on advocacy techniques. The arbitrators
were asked:
24. What types of presentation techniques have you found helpful or persuasive?
25. What types of presentation techniques have you found unhelpful or unpersuasive?
The answers to each question usually contained several descriptions of
persuasive or unpersuasive techniques. The following lists the number
of times that a category or type of presentation technique was mentioned in the arbitrators' answers.
Persuasive2
* Emphasizing or focusing on the facts through testimony from
the witnesses and claimants. (32)
* Clear, orderly, well organized and logical presentations of the
facts that are easy to follow. (32)
" Use of photos, pictures or videos. (28)
" Use of graphics or other visual aids. (27)
" Simple, direct, straightforward presentation with little embellishment or artifice. (19)

82. This analysis is derived from 168 responses to question 24. There were 17 miscellaneous responses that could not be categorized. Additionally, a respondent may have listed
more than one response.
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* Being brief and concise. (18)
* Distribution of notebooks with exhibits well organized, tabbed,
and easily accessible during testimony. (16)
* Use of summary or comparative charts. (16)
* Claims well documented by written records and evidence. (15)
* Written or oral summaries at the opening of the hearing. (11)
* Written outlines and narratives of testimony for the arbitrator's
review. (6)
" Site visits or visual inspection of the product or defect. (6)
* Informal presentations. (6)
" Cross-examination. (5)
" Corroborating expert witnesses and other reports.(5)
" Presentation of test results. (2)
" Professional demeanors and presentations. (2)
Unpersuasive83
" Excessive repetition of testimony and points. (18)
" Rambling, disorganized presentations. (12)
• Unprepared attorneys and witnesses. (10)
" Argumentative exchanges between attorneys. (10)
" Emotional, theatrical presentations. (9)
" Distorted or biased presentations of facts. (9)
" Irrelevant testimony or focus. (9)
" Too many exhibits and too much information with inadequate
organization. (8)
* Harassing, abusive or hostile cross-examination. (6)
" Argumentative demeanor. (6)
* Lawyers not knowledgeable about construction. (5)"
Worth noting is the few times cross-examination was listed as a persuasive technique. In fact, just as many arbitrators found harassing or
abusive cross-examination to be unpersuasive. Lawyers often believe
that cross-examination is the most persuasive means by which to

83. This analysis is derived from 141 responses to question 25; there were 29 miscellaneous responses that could not be categorized. Again, a respondent may have listed more
than one response.
84. Other unpersuasive techniques mentioned include: presenting argument or opinion
rather than factual support (4), solely verbal presentations with little documentary support (4),
experts who are advocates rather than objective (3), uninformed opinions by either "experts"
or witnesses (3), excessive laying of obvious foundation (3), presentations that are too long
(3), and condescending attitudes toward arbitrators (3).
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prove one's case," but the arbitrators' answers suggest that they are
persuaded more often by techniques used during direct rather than
cross examination.
The survey also asked the arbitrators to describe an effective86
and ineffective advocate s in arbitration. The answers were generally
similar to those received in response to Questions 24 and 25, but the
difference in emphasis or perspective is worth studying. In describing
an effective advocate, the arbitrators suggested attorneys be brief and
concise (32), well-prepared (31), organized (29), knowledgeable in
construction (24), and clear and simple in their presentations (22).
Others valued an advocate's ability to deliver honest presentations that
recognize the strength and weaknesses of their case (17), recognize
and focus on key issues (16), emphasize the facts in their presentations (12), be calm, professional and courteous (11), be familiar with
the facts and issues of the case (10), conduct effective cross-examination (4), and be a good teacher (4)."
Not surprisingly, ineffective advocates were described in opposite
terms as being unprepared and disorganized (54), verbose and redundant (25), or loud, offensive, combative and uncivil (19). Others
disfavored advocates who asserted too many legal or technical objections (17), made dishonest presentations by ignoring harmful facts or
refusing to admit fault (12), were not knowledgeable of industry
practices (10), did not know the facts of their case (9), or were inexperienced attorneys unfamiliar with arbitration (8). Several did not
appreciate advocates who underestimated the knowledge or expertise
of the arbitrators (3) or attempted to delay the proceedings (2). 9
Focusing on presentation techniques, the survey asked:

85. "Cross-examination is the most potent weapon known to the law for separating
falsehood from truth, hearsay from actual knowledge, things imaginary from things real, opinion from fact, and inference from recollection" J.W. EHRLICH, THE LOST ART OF CROSSEXAMiNATION 18 (1970).
86. Question 27 asked, "Describe an effective advocate in arbitration."
87. Question 28 asked, "Describe an ineffective advocate."

88. 142 arbitrators answered Question 27 and this analysis indicates how many times
these descriptions appeared in their answers. There were 28 miscellaneous answers that could
not be categorized.

89. One hundred and thirty-three arbitrators answered Question 28 and this summary
indicates how many times these descriptions appeared in their answers. There were 18 miscellaneous answers that could not be categorized.
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26. What methods of presentation might you favor over direct
and cross examination?
a. Oral narrative of claim and response
Number
Percentage
Yes
115
56
No
56
27
NR
36
18
b. Submission of written claim statements and response
Number
Percentage
Yes
104
50
No
67
32
NR
36
17
c. Other:'
This section of the survey also asked:
30. Do you believe that lawyers, as advocates, are detrimental to
the arbitration process?
Number
Percentage
Yes
53
26
No
126
61
NR
28
13
a. If yes, please explain why:
Question 30 was intended to gauge the number of those who complain that arbitration is becoming too encumbered with lawyers and
drifting from its original purpose of having businessmen rather than
attorneys resolve the parties' disputes. The clear majority still believe
lawyers add value to the process." Those who answered Question
30a, however, add yet another perspective on what arbitrators dislike
about the advocacy techniques of attorneys. The 59 who explained
90. The only significant, categorizable response to Question 26c was that 14 of the 38

who answered emphasized that it was important to maintain cross-examination of some sort.
91.

This result is contrary to data from an American Bar Association survey of con-

struction attorneys in which the great majority of those responding indentified attorneys as a
cause of "abnormal delay" to hearings. See 1 IAN R. MACNEIL
§ 32.5.5, at 32:49.
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their "yes" answer found attorneys detrimental to the process if they
insisted upon technical rules of evidence and legal procedure (14),
focused on too much detail (12), obfuscated or attempted to hide
issues or facts (7), did not understand the construction process (5),
were unobjective advocates rather than facilitators (3) or thwarted the
informality of the process (3). Thirteen indicated that their answer
depended on the type of case (large or small) and especially the type
of attorney (experienced or argumentative).92
In response to the question, "Do graphics and other forms of
demonstrative evidence assist you in arriving at an appropriate
award?" the arbitrators overwhelmingly replied "yes" by a margin of
89% to 4% (7% did not respond).93 Of the 108 who explained their
"yes" answers, most listed several types of helpful visual evidence.
The following list shows how many times certain types were mentioned in their answers: photos were most often suggested (54) followed by summary or comparison charts (35), drawings, plans or
details (30), various types of graphs (17), and time-related schedules
(11). Other types less often mentioned include videos (6), maps (6),
models (4), contracts and specifications (4), vendor literature (3), and
diagrams (2). Forty had miscellaneous answers.
Finally, 127 (61%) of the arbitrators agreed that "lawyers were
well prepared for arbitrations,"' but 19 of these arbitrators qualified
their response by indicating that attorneys were "usually" or "generally" well prepared.95 Forty-eight (23%) believed that lawyers were not
well prepared and 34 of these explained their answer as follows: 9
thought lawyers were generally not knowledgeable about construction;
7 believed lawyers presented their case as if in litigation and did not
understand the arbitration process; 4 thought attorneys were inadequately prepared or took the process too lightly; 4 considered that

92. Two had miscellaneous answers that could not be categorized. More arbitrators answered Question 30a than answered "yes" to Question 30. Apparently 6 respondents who

either did not answer or answered "no" to Question 30 nevertheless wanted to express an
opinion on how attorneys can be detrimental to the arbitration process.
93. Question 29 of the survey. 184 replied "yes"; 8 replied "no"; and 15 did not respond.
94. Question 36 asked, "Do you find that lawyers are well prepared for arbitrations?"
Question 36a asked, "If no, please explain why not." Of the 32 (16%) that did not respond
to the first part of this question, 22 nevertheless explained in answer to Question 36a that
attorney performance was varied; 5 of these considered attorney performance to be generally
or usually good and 2 thought attorneys had trouble identifying relevant facts and issues.

95. An additional 5 arbitrators from this group explained that lawyers were perhaps
over-prepared thereby unnecessarily increasing costs and slowing the hearing.
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attorney performance varied from good to bad; 3 believed attorneys
missed key issues and facts; and 7 had miscellaneous answers.
VII. GENERAL OBSERVATIONS AND CONCERNS
The final section of the survey explored other concerns and
complaints about arbitration and asked the arbitrators how they would
correct them. One such inquiry involved the debate over consolidation
and joinder. The AIA General Conditions prohibit joining the architect in any arbitration between the owner and the contractor without
the architect's consent. 5 The contractor can be joined, however, in
an arbitration between the owner and architect, without the
contractor's consent.' The AIA defends this special insulation of
architects by claiming that arbitrators, often non-lawyers, are less able
to handle complex multi-party arbitrations and are less likely to recognize the distinction between the standard of negligence applicable
to design professionals and the standard of strict contractual liability
imposed upon contractors.9" This justification is inconsistent with the
fact that arbitrators are often called upon to decide complicated questions of tort liability,' complicated contract interpretation,'"u punitive damage claims,' ° ' and even RICO claims."r Surely if nonattorney arbitrators can be trusted with these questions, they can reliably consider the difference between a breach of contract and a negligence claim. Moreover, the fear of legal complexity in multi-party
arbitrations overlooks the fact that most complex cases have a panel
of three arbitrators, one of whom is usually an attorney. 3

96. AIA GENERAL CONDITIONS, supra note 4, 4.5.5. This paragraph also prohibits
consolidation of any arbitration involving the architect with another arbitration without the
architect's consent.
97. Id.

98.
tMENTS

JUSTIN SWEsT, SWEET ON CONSTRUCTION INDUSTRY CONTRACTS: MAJOR

AIA Doc-

§ 8.4 (2d ed. 1992).

99. 1 DOMKE, supra note 10, § 13:08.
100. Matters of contract interpretation are within the arbitrators' power to decide. HRH
Constr. Corp. v. Bethlehem Steel Corp., 402 N.Y.S.2d 833 (App. Div.), afftd, 384 N.E.2d
1298 (N.Y. 1978). Construction contracts are voluminous and complex. They typically include
the agreement, which incorporates by reference general and supplementary conditions, specifications, drawings, addenda and modifications, most of which are found in a project manual
several inches thick. CONSTRUCTION SPECIFICATION INST., MANUAL OF PRACTICE 1 (1985).
101. Thomas J. Stipanowich, Punitive Damages in Arbitration: Garrity v. Lyle Stuart, Inc.
Reconsidered, 66 B.U. L. REV. 953 (1986) (examining the debate over the use of arbitrators
to decide punitive damage claims).
102. Shearson/American Express, Inc. v. McMahon, 482 U.S. 220, 238-42 (1987).
103. Thomas J. Stipanowich, Arbitration and the Multiparty Dispute: The Search for

Published by Scholarly Commons at Hofstra Law, 1994

29

Hofstra Law Review, Vol. 23, Iss. 1 [1994], Art. 2
[Vol. 23:137

HOFSTRA LAW REVIEW

The AIA's refusal to allow an unwilling architect to be joined in

an arbitration can lead to duplicative arbitrations between the owner
and the contractor and the owner and the architect. It can also sometimes cause related claims to be pursued in different fora: unable to

join all the necessary parties in one proceeding, a contractor may be
forced to pursue a claim against the owner in arbitration and sue the

architect directly on a negligence action in court.

4

These costly and

duplicative proceedings are contrary to the goals of a speedy and

inexpensive resolution of the parties' disputes. In addition, lack of
consolidation and joinder can produce inconsistent decisions through
the phenomenon of the "empty chair syndrome."' 5 The AIA's restrictions on consolidation and joinder are antithetical to the goals of
speed, efficiency and consistency and led one commentator to conclude that "[t]his is a strategic device by the design professional

associations to shield their members, and not to further the best interests of the industry. The near universal criticism of the AIA's policy,
except of course from architects, demonstrates that the AIA is out of
step with the construction industry. ''1
""
The consensus, at least in theory, is that the AIA documents
should be changed to allow consolidation or joinder of the architect

in an arbitration. To test whether this theory corresponded with the
arbitrators' experience, the survey asked:

Workable Solutions, 72 IowA L. REv. 473, 508 n.196 (1987).
104. Id. at 480.
105. For example, due to an inability to consolidate arbitrations, an aggrieved owner
might have to initiate a separate arbitration with the contractor who would defend itself by
placing blame on the "missing" architect who was not joined. After recovering little from the
contractor, the owner would start an arbitration against the architect only to discover that the
blame was now being laid at the feet of the contractor "missing" from the proceeding. Because different panels heard each case, the inconsistent awards would leave the owner without
an adequate recovery. Id.; see also Marvin T. Fabyanske & Steven T. Halverson, Arbitration:
Is It An Acceptable Method of Resolving Construction Contract Disputes?, 16 FORUM 281,
285 (1980); Note, Architectural Malpractice: A Contract Based Approach, 92 HARv. L. REV.
1075, 1093 n.122 (1979).
106. SWEET, supra note 98, § 22.20. This section also contains a useful summary of
criticisms by commentators of the AIA's refusal to allow architects to be joined or consolidated in an arbitration without their consent; see also Note, Architectural Malpractice: A
Contract Based Approach, supra note 105, at 1092.
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35. In construction disputes, the architect, contractor and owner
are often all involved. Do you favor consolidated arbitrations
involving all affected parties?
Percentage
Number
83
172
Yes
No
20
10
NR
15
7
The arbitrators' overwhelming support of consolidated arbitrations
involving all affected parties-including the architect-lends support
to those who think the AIA should revise its standard forms accordingly.
One of the perceived benefits of arbitration is that it is purportedly less expensive than litigation. That perception has come under
increasing challenge," so the arbitrators were asked their opinion of
the problem and what might be done about it:
32. Do you think arbitration is becoming too expensive for the
parties?
Percentage
Number
Yes
48
23
No
138
67
NR
21
10
33. How would you make arbitration more efficient and less
costly?
Even though mosi did not consider it to be a problem, many had
suggestions on how to improve the efficiency of arbitration. Twentyone of the 128 who answered Question 33 suggested that efficiency
would be improved if time limits were put upon the parties' presentations, especially through use of written statements and limiting oral
testimony to key issues. A related suggestion by 13 arbitrators was to
recognize the panel's expertise and shorten and simplify the presentation. Eighteen thought that greater use of prehearing conferences to
focus the issues and exchange information would improve efficiency.
Seventeen thought extensive use of attorneys was unnecessarily costly.
Twelve thought the process could not be made more efficient or less

107. Richard S. Bayer & Harlan S. Abrahams, The Trouble With Arbitration, LrnG., Fall
1984, at 30.
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costly, but 11 believed that cost would be lowered and efficiency
improved if the AAA shortened the time it took to get to a hearing
and also scheduled hearings for consecutive days. Five suggested that
the AAA should ensure that arbitrators are qualified and experienced.
Four thought efficiency and cost were dependent on the preparation
and organization of the parties."8
It is important for any party involved in arbitration to believe it
has received a fair hearing. The arbitrators were therefore asked:
34. How would you make arbitration more fair, or, at least, perceived as more fair?
Thirty of the 108 who answered thought that the process, as is,
was fair. Eighteen thought that the best way to ensure fairness is to
have competent, knowledgeable and qualified arbitrators. On a related
note, 6 stated that better arbitrator training to prevent "splitting the
baby" or compromise verdicts would improve the fairness of the
process. Eleven thought parties would perceive the process as more
fair if they received written decisions explaining the award. Eight believed that better explanations of the process to the parties prior to
the hearing would also improve the perception of the fairness. Other
suggestions included having the arbitrators hear all the evidence (5),
less attorney involvement (5), reviews of the arbitrators sent to the
AAA (4), appellate review of the award (3), consolidation of all
involved parties into one arbitration (2), and mediation prior to arbitration (2)."8
The arbitrators were also asked to identify the best characteristic
of arbitration."' Most of the 159 arbitrators who answered the question listed several characteristics. By far the most predominately mentioned was the speed of the process (80), followed by its being relatively less expensive than litigation (44). A comparable number appreciated that the award was determined by those knowledgeable in the
industry (40). Other positive characteristics included the informality of
the process (21), its fairness (18), its lack of procedural and evidentiary rules (12), the fact that it led to a final result (10), and its simplicity and ease (6).
Correspondingly, the arbitrators were asked to state their biggest

108. Eighteen had miscellaneous answers that could not be categorized.
109. There were 14 other miscellaneous answers that could not be categorized.
110. Question 38 asked "What do you find to be the best characteristic of arbitration?"
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complaint about arbitration.'
Unlike the question about positive
characteristics, this question seemed to elicit only the arbitrators' single, predominant complaints about arbitration. Of the 136 who answered, 27 complained about the excessive time it took to get to the
hearing and award. Eighteen arbitrators complained about attorneys
who use litigation procedures rather than ones suited for arbitration.
Another 17 complained about the competence and training of arbitrators. Eleven thought that attorneys took too long to present their
cases, and 7 more complained about unprepared participants. Seven
thought there should be a mechanism to review or appeal wronglydecided awards and 6 thought that prehearing conferences should be
used more to focus, expedite, and control cases. Surprisingly, only 6
thought their pay as arbitrators was too low."'
As previously discussed, arbitrators are not required to state the
reasons for their awards, which provides one of the advantages of
arbitration, namely that the proceedings are confidential and private."3 Certainly, no party is well served by having its mistakes and
the claims against it explained and publicized." 4 In addition, written
decisions could encourage appeals, thereby jeopardizing the desired
speed and finality of arbitration." 5 On the other hand, the lack of
any reported decisions leaves future parties without the benefit of any
precedential guidance." 6 To paraphrase, those who do not know the
lessons of past arbitrations are condemned to repeat them. The relevancy of the debate, however, turns in part on whether or not arbitrators would be influenced by written arbitration decisions. Therefore,
the survey asked:

111. Question 37 asked "What is your biggest complaint about the arbitration process?"
112. There were 18 miscellaneous answers that could not be categorized; 19 answered
that they had no complaints about the process.
113. 1 DoMKE, supra note 10, § 29:06.
114. Overton A. Currie, Arbitration-The Pros and Cons, in AMERICAN ARBITRATION
ASSOCIATION, CONSTRUCTION ARBITRATION: SELECTED READINGS 37, 41 (Margaret Gibbons
& Linda M. Miller eds., 1981).
115. 1 DOMKE, supra note 10, § 29:06.
116. "[,V]ritten opinions accompanying commercial awards might serve as a guide for
future business relations and the development of customs and practices in the trade as well
as discouraging recurring disputes on similar issues . . . ." Id. § 29:06 at 436.
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39. Do you think past arbitration decisions should have a
precedential impact on future similar arbitrations?
Number
Percentage
14
30
Yes
80
166
No
5
11
NR
Whatever the merits of precedential guidance, arbitrators' attitudes on
the subject would have to be substantially overhauled before the
arbitrators would be receptive to being bound or even guided by prior
arbitration decisions.
Finally, a constant fear about arbitration is that arbitrators render
compromise verdicts based more on the amount rather than the merits
of the complaint." The survey directly addressed this concern by
asking:

117. Cognizant of this concern, the AAA recently analyzed the awards actually rendered
in the 2,316 cases in 1992 and concluded that the perception is unsubtantiated. AAA Releases
Construction Arbitration Survey, CONSTRUCTION CONTRACTOR, Oct. 11, 1993, [ 436. The
actual results of the analysis, however, reveal the following:
Decisions on Construction Claims
Percent
of Claim
No. of
Awarded
Cases
Percent
80-100
612
26
60-79
292
13
40-59
290
13
20-39
308
13
1-19
253
11
Claim den.
562
24

Decisions on Construction Counterclaims
Percent
of Claim
No. of
Awarded
Cases
Percent
80-100
45
5
60-79
32
4
40-59
55
6
20-39
73
9
1-19
82
9
Claim den.
581
67

Id. Although the percentage of counterclaims denied apparently indicates that arbitrators were
not often swayed by the mere assertion of counterclaims, the high percentage (39%) of
claims that were awarded between twenty and eighty percent of the amount sought does not
necessarily prove that arbitrators do not render compromise verdicts. It only demonstrates that
the compromise, if any, may not be at fifty percent of the claim.
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40. An often heard criticism of arbitration is that it favors claimants by "splitting the baby" or rendering a compromise award
based on the amount of the claim. Do you believe that claimants
have a greater chance of recovery in arbitration than in courts?
Percentage
Number
Yes
80
39
No
99
48
NR
28
14
a.

Please explain why or why not:

The number of those who answered "yes" could be reduced
based on the rationales given for their answers. Twelve generally
stated that their experience in construction would allow them to parse
a total claim and award only the valid portions. This is not a "compromise" award but a rational decision on the merits. Seven more
answered "yes" because the costs are less prohibitive in arbitration so
more claims result in an award, whereas the costs of litigation often
preclude even bringing similar claims. Four more thought that because
attorneys' fees are less in arbitration than litigation claimants usually
take home more of the actual award than they do in litigation. These
latter two types of answers do not indicate that claimants do better in
arbitration because of some sort of compromise award, only that the
process may be more beneficial to claimants. Therefore, the number
of "yes" answers to Question 40 should be revised downward as follows:
Number
Percentage
Yes
57
28
No
122
59
NR
28
13
The fact that even twenty-eight percent of the arbitrators answered "yes" to the question is disturbing. No doubt juries and some
judges occasionally render compromise verdicts, but arbitration cannot
allow itself to be perceived as a forum in which claimants fare better
due to compromise awards, or arbitration clauses will be stricken
from the AIA General Conditions by the owner's attorneys.
VIII.

CONCLUSION

It is beneficial periodically to compare theory with practice in
order to re-evaluate each. Some of the comparisons and answers
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provided by this survey will hopefully provide support for improvements to the AAA Rules and the AIA General Conditions. Other
survey answers should help explain actual arbitration practices and
provide guidance on how to present one's case more effectively. In
sum, it is hoped that the survey will help advance the administration
and practice of construction arbitration.
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